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NOTES

1 The National Judicial Appointments Commission Act,
2014 (No 40 of 2014), India Code,
http://www.indiacode.nic.in/acts2014/40 of 2014.pdf

2 See, for example, Haryana State Industrial
Development Corporation vs Shakuntala (2010):
12 SCC448,atp454.

3 See State of APvs Nalla Raja Reddy (1967): AIR, SC, p
1458. Chief Justice Subba Rao, speaking for the Court,
observed, “Official arbitrariness is more subversive of
the doctrine of equality than statutory discrimination. In
respect of statutory discrimination one knows where he
stands, but the wand of official arbitrariness can be
waved in all directions indiscriminately.”

4  See, for example, In Re: Natural Resources Allocation
(2012):10SCC 1.
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Union of India vs International Trading Co (2003): 5
SCC 437. Justice Arijit Pasayat, speaking for a division
bench, observed, “Where a particular mode is
prescribed for doing an act and there is no impediment
in adopting the procedure, the deviation to act in a
different manner which does not disclose any
discernible principle which is reasonable itself shall be
labelled as arbitrary. Every State action must be
informed by reason and it follows that an act
uninformed by reason is per se arbitrary.”

C Raj Kumar, supra note 5 C Raj Kumar, Reasons Why
the NJAC Act is Bad in Law, Economic Times (3 May
2015),http://articles.economictimes.indiatimes.com/2015-
05-03 news/6176 8151 _1_cji-njac-act-national-
judicial-appointments-commission

See, for example, Subhas Sharma vs Union of India
(1991); Supp (1) SCC 574, at p 597. In a unanimous
judgment, the Court observed, “It might under certain
circumstances be said that government is not bound to
appoint a Judge so recommended by the judicial wing.
But to contemplate a power for the executive to appoint
a person despite his being disapproved or not
recommended by the Chief Justice of the State and the
Chief Justice of India would be wholly inappropriate
and would constitute an arbitrary exercise of power’
(emphasis added).

See, forexample, D K Trivedi vs State of Gujarat (1986):

Supp SCC 20, at p 61. Speaking in the context of the
Mines and Minerals (Regulation and Development
Act), 1957, Justice D P Madon observed, “Where a
statute confers discretionary powers upon the
executive or an administrative authority, the validity or
constitutionality of such power cannot be judged on the
assumption that the executive or such authority will act
in an arbitrary manner in the exercise of the discretion
conferred uponit.”

Manoj Narula vs Union of India (2014): 9 SCC 1, p 56.
Justice Dipak Misra (for Chief Justice R M Lodha and
Justice S A Bobde; Justice Madan B Lokur and Kurian
Joseph concurring) observed, “It is worthy to note that
the Council of Ministers has the collective responsibility
to sustain the integrity and purity of the constitutional
structure. That is why the Prime Minister enjoys great
magnitude of constitutional power. Therefore, the
responsibility is more, regard being had to the
instillation of trust, a constitutional one. It is also
expected that the Prime Minister should act in the
interest of the national polity of the nation-State.”

10

Centre for Public Interest Litigation vs Union of India
(2005): 8 SCC 202, atp 210. Justice Pasayat, speaking
for the Court, observed, “The time has come when the
postings of officers holding sensitive posts should be
done in transparent manner giving no scope for any
grievance. It is true that grievances can be made or
allegations can be levelled for ulterior motive or with
intention of damaging the reputation of an officer who is
likely to be appointed in a sensitive post, very often at
the behest of persons angling for the post.”

11 The importance of institutional integrity of a court of law

12

was emphasised by a two-judge bench of the Supreme
Court in O P Sharma vs High Court of Punjab and
Haryana (2011): 6 SCC 86, p 101. Speaking for the
Court, Justice P Sathasivam observed, “Acourt, be that
of a magistrate, or the Supreme Court is sacrosanct.
The integrity and sanctity of an institution which has
bestowed upon itself the responsibility of dispensing
justice ought to be maintained. All the functionaries, be
it advocates, judges and the rest of the staff ought to act
in accordance with morals and ethics.”

Justice M H Beg recognised the supremacy of the
Constitution itself as a part of the basic structure of our
Constitution in Indira Gandhi vs Raj Narain (1975):
Supp SCC 1. This principle has been an inalienable
part of our constitutional law since the inception of our
Supreme Court. See A K Gopalan vs State of Madras
(1950): AIR, SC, p 27 where Justice B K Mukherjea
observed, “The Constitution of India is a written
Constitution and though it has adopted many of the
principles of English parliamentary system, it has not
accepted the English doctrine of the absolute
supremacy of Parliament in matters of legislation. In
this respect it has followed the American Constitution
and other systems modelled on it. ...In India it is the
Constitution that is supreme.” See also Justice V
Dhanapalan (2014): “Basic Structure of the Indian
Constitution—An Analysis,” 8 SCC (Journal) 1, at p 2.
Defining the phrase “supremacy of the Constitution,”
he writes that it means “a doctrine whereby the
Constitution is the supreme law of the land and all the
State organs including Parliament and State
Legislatures are bound by it. They must act within the
limits laid down by the Constitution and, therefore, their
every action must have its support to the Constitution.”

13 See, forexample, N Kannadasan vs Ajoy Khose (2009):

7SCC1,p49.
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Shri Kumar Padma Prasad vs Union of India (1992): 2
SCC 428, p 456. Speaking for a three-judge bench,
Justice Kuldip Singh observed that the “independence
of judiciary is a part of the basic structure of the
Constitution. The Directive Principles give a
mandate that the State shall take steps to separate the
judiciary from the executive which means that there
shall be a separate judicial service free from the
executive control.”

Shri Kumar Padma Prasad vs Union of India (1992): 2
SCC 428, p 450. Justice Singh observed, “Needless to
say that the independence, efficiency and integrity of
the judiciary can only be maintained by selecting the
best persons in accordance with the procedure
provided under the Constitution. These objectives
enshrined under the Constitution of India cannot be
achieved unless the functionaries accountable for
making appointments act with meticulous care and
utmost responsibility.”

See, for example, Namit Sharma vs Union of India
(2013): 1 SCC 745, p 800. Speaking for a two-judge
bench of the Court, Justice Swatanter Kumar
observed, “Besides separation of powers, the
independence of judiciary is of fundamental
constitutional value in the structure of our Constitution.
Impartiality, independence, fairness and
reasonableness in judicial decision-making are the
hallmarks of the judiciary. If 'impartiality’ is the soul of
judiciary, 'independence'’is the lifeblood of the judiciary.
Without independence, impartiality cannot thrive.” See
also Khagesh Gautam (2012): “The Curious Case of
Tribunalisation,” 47 VST (Journal) 17; Madras Bar
Association vs Union of India(2010): 11 SCC 1.

Registrar General, High Court of Madras vs R Gandhi
(2014): 11 SCC 547, at p 552. Speaking for a three-
judge bench, Justice B S Chauhan observed,
“Appointments cannot be exclusively made from any
isolated group nor should it predominate by
representing a narrow group. Diversity therefore in
judicial appointments to pick up the best legally trained
minds coupled with a qualitative personality, are the
guiding factors that deserve to be observed
uninfluenced by mere considerations of individual
opinions. ltis for this reason that collective consultative
process as enunciated in the aforesaid decisions has
been held to be an inbuilt mechanism against any
arbitrariness.”

18 Quoting Justice Ruma Pal, Justice A P Shah writes, “In

19

20

21

her recent lecture in New Delhi, Justice Ruma Pal
(Justice V M Tarkunde Memorial Lecture, 2011) said
'the very secrecy of the process leads to an inadequate
input of information as to the abilities and suitability of a
possible candidate for appointment as a judge. A
chance remark, a rumour or even third-hand
information may be sufficient to damn a judge's
prospects ... a personal friendship or unspoken
obligation may colour a recommendation. Consensus
within the Collegium is sometimes resolved through a
trade-off resulting in dubious appointments with
disastrous consequences for the litigations and the

credibility of the judicial system'.

In Re: Natural Resources Allocation (2012): 10 SCC 1,
p 102. Justice J S Kehar in his concurring opinion for
the five-judge bench observed, “Executive action
should have clearly defined limits and should be
predictable. In other words, the man on the streets
should know why the decision has been taken in favour
of a particular party. ... lack of transparency in the
decision-making process would render it arbitrary.”

Constituent Assembly Debates (1948); Vol VII, Partll, 4
November,http://parliamentofindia.nic.in/ls/debates/vol 7p
1b.htm.

5US 137 (1803).
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“TTL g 60T 62(EMLOLILIT(HILD LITGISMLILLD SLUBSLILL L, LN&E&
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IIEMLLILSST TeleuTN) SSSILDM (pemmuiled afsmrenssor
L SSIL6TeTenr  6T60TLS GMISS] 6TRISH6TS| SH6LMEVEMIL
Ceausfliu®ss aN\HLUSGDTD. LD Shisarg oyl
o s emeT @PSSHSE SMTTEUTLOT6ET 2 680T 60 L0 LLIT 63T
eonarafllssr g apse QsrOlusnE LrmTs,
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SbemLwwTer GDNESTL(HNSEm6T SLSHILeTETET; 9|56
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RURsSLLUIUGMGGID rFmwliy Frgerlilly
CsvssssgsTaT darug &h05s550EMwsg.
wammeglerreilssr NCOCA &lLph odled SLibl L
@OmELawssT eTeorm UHw Moy 2 maurssiul(H
ComrsaslulLgid gLl ians CFnmLigllimgssan gl
wrfle slLlgmer erer Srlusflssiulip muug
saumas@fliu gunsn. @nhs Hmoulse Gurrs
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STEITLISITE) 95| HEML (LPEDME S LTaNl606mEV.

&reued TOUT(HS6T euLILBHISSLILL.  Geueior(hd  6T6aTM
QUTSHIGEHT Snl IYIhS Hiiers Sidmssniser GCgHme
sTEOTMILD, HimieueT  QIEMLILSET (PUELILTS HHSE
IS SLILL Gastar(HILd sTTLIMSILILD 6160ILm)|S &I Sl6aTmenT.
L Grr&Snmer  @nmellue &L misaflar aldsmar
umssaflsgal’ h @nse aflurss emsrh
auriu@n slLmsEph alfsEpn @55msew
(PSEILLTET FTH(HSSMHIS EHSE 2 S0I0USTS B)(HSHSTS).
DTS, (YEHMILITEIT [HEML (LPFHMEEMET ST (SEMEVLILISTSH6LD,
LUEM&EMLD 2 6U0TIT6SH6MET  GU6T(LPEmMSEmATID  GLogyid
GaliliuhssusTeE6n  gemwwn. sLm, GumrLm
QLBLILEDL ST (FImiy gemmisst) s L (AFSPA)
wemrrreslerreller SLLBILL GHmE CQ&wessT
SLOUUTL(QE FLLLD GQITESSET LILBISTeITSD Hmio
SLLLLE @nn&FQesusnssTt sLEUUTLHE sl
(PEITELEDTR| 660, @ISHSHMSI S LBISEHT DTS,
stafldley LTEIILSERESE 2 6TaTTE:SEnIplll FeLNSHRISENETS
GNmAGESGL. TS JYSTOILGTTET  HL6llg&HESmaT
Cueyd Cugid alLOSS5MsN6s aiLflalEsEL0,
Sremwly grgea 2 m&wefls g erer
LTSISTILSEHSELD Seps 2 flemns e @ Gl UMls@Ln
6T6OTLIEN S [HTLD Li6ar (HILD L6ToT(hILD LT S&edl GLmLD.
(BL@erwumreri: 9Gors Ursearer @GLTT 6
QPSS EHT, FLL & CamsTsngsarer ailé) enLoliL eTsirm
BmieueTsSled 6w piieumeri; opiSSiTTessr SHedludsy
ueflLifluh 65 a8 e Esi)

NOTES
1 See paragraphs 57-67 and 76-78.

The Supreme Court held at para 66: “66. Activities of a
more serious nature which threaten the security and
integrity of the country as a whole would not be within
the legislative field assigned to the States under Entry 1
of the State List but would fall within the ambit of Entry 1
of the Union List relating to defence of India and in any
event under the residuary power conferred on
Parliament under Article 248 read with Entry 97 of the
Union List. The petitioners can succeed in their
challenge to the validity of the Act with regard to the
legislative competence of Parliament, only if it can be
said that the Act deals with activities relating to public
order which are confined to the territories of a particular
State.”

2 Also see a recent judgment, Dharmendra Kirthal vs
State of UP (2013) 8 SCC 368, paras 15—16 where the
Supreme Court drew clear parallels between MCOCA
and another state legislation, Uttar Pradesh Gangsters
and Anti-Social Activities (Prevention) Act, 1986, while
distinguishing them from the enactments relating to the
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offence of “terrorism,” so as to establish the state's
legislative competence, as laid down in Kartar Singh.

See Deep Chand vs State of Uttar Pradesh AIR 1959
SC 648 on what constitutes “repugnancy.”

See Hoechst Pharmaceuticals Ltd vs State of Bihar
(1983) 4 SCC 45 as recently affirmed and applied in
Offshore Holdings (P) Ltd vs Bangalore Development
Authority, (2011) 3 SCC 139.

See Article 246 of the Constitution. The non-obstante
provisions under clauses (1) and (2) and in the
beginning of clause (3) in Article 246 indicate the
predominance or supremacy of the law made by the
Parliament or the union legislature in the event of an
irreconcilable conflict or overlap of the law made by
Parliament with respect to a matter enumerated in List |
or List Il and a law made by the state legislature with
respect to a matter enumerated in List [l and/or List I1l of
the Seventh Schedule.

The Supreme Court has construed the nature and
scope of Presidential assent under Article 254(2) in a
number of seminal decisions. See, for instance, Rajiv
Sarin vs State of Uttarakhand, (2011) 8 SCC 708;
Kaiser-I-Hind (P) Ltd vsNational Textile Corpn
(Maharashtra North) Ltd. (2002) 8 SCC 182; Hoechst
Pharmaceuticals Ltd vs State of Bihar(1983) 4 SCC 45;
Also, M Karunanidhi vs Union of India (1979) 3 SCC
431; P N Krishna Lal vs Governmentt of Kerala1995
Supp (2) SCC 187; Gram Panchayat, Jamalpur vs
Malwinder Singh (1985) 3 SCC 661; K T Plantation (P)
Ltd vs State of Karnataka, (2011) 9 SCC 1; State of
Maharashtra vs Bharat Shanti Lal Shah (2008) 13 SCC
5; ITC Ltd vs Agricultural Produce Market Committee
(2002)9 SCC 232.

See, Hoechst Pharmaceuticals Ltd vs State of Bihar
(1983)4 SCC 45, para69:

9. ...The question of repugnancy under Article 254(1)
between a law made by Parliament and a law made by
the State legislature arises only in case both the
legislations occupy the same field with respect to one of
the matters enumerated in the Concurrent List, and
there is direct conflict between the two laws. It is only
when both these requirements are fulfilled that the
State law will, to the extent of repugnancy, become
void. Article 254(1) has no application to cases of
repugnancy due to overlapping found between List Il
on the one hand and Lists | and Ill on the other. If such
overlapping exists in any particular case, the State law
will be ultra vires because of the non obstante clause in
Article 246(1) read with the opening words “subject to”
in Article 246(3). In such a case, the State law will fail
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not because of repugnance to the Union law but due to
want of legislative competence.

Evam Ucchedak
Gatividhiyan Tatha Sangathit Apradh Niyantran
Videheyak, 2010; the short title of the bill stated that it
was “a Bill to make special provisions for prevention
and control of and dealing effectively with terrorist and
subversive activities and organized crime and for
matters connected therewith and incidental thereto.”

See Kartar Singh (supra n xiv) which upheld the TADA
and PUCL vs Union of India (2004) 9 SCC 580 which
upheld the POTA.

See forinstance in the context of stop-and-search laws
in the UK, Alpa Parmar (2011): “Stop and Search in
London: Counter-terrorist or Counterproductive?,”
Policing and Society: An International Journal of
Research and Policy, Vol 21, Issue 4, 373-75, available
at http://bordercriminologies.law.ox.ac.uk/wp-
content/uploads/2013/08/Alpa-... (12 May 2015).
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